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Themes for discussion

• Process/Substance

• Constitution/ECHR

• Co-habitation – a right?

• The approach

• “length and duration” of a marriage

• EU contrast
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Process/Substance

Of the approach in the judgment of McKechnie J., which upheld the Court of
Appeal’s analysis, O’Donnell J. (delivering ‘the majority judgment’) stated:

“16. … The Minister is told that the way in which he or she made the decision is
wrong, but not what weight should be given to the relevant factors in these
cases. But, the values involved in this balance are almost entirely constitutional,
and therefore the weight is assigned by the Constitution as interpreted by the
Courts ... The issue is whether the exercise of the power is invalid as interfering
impermissibly with rights protected by the Constitution or the E.C.H.R. That is a
legal matter rather than an issue for ministerial discretion. Unless there is
guidance as to the weight which the Constitution requires, in particular, to be
afforded to the factors at play, and in particular the fact of marriage, then it is
inevitable that, even if the Minster were to address the matter in any similar
case in the way outlined at para. 10 above, the decision could be the subject of
challenge”.
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Process/Substance

Consider R (SB) v. Governors of Denbigh High School [2007] 1 AC 100, paras. 29-31, 63-8:

Lord Bingham

“29. … the focus at Strasbourg is not and has never been on whether a challenged
decision or action is the product of a defective decision-making process, but on whether,
in the case under consideration, the applicant's Convention rights have been violated …

“30. … Proportionality must be judged objectively, by the court (Williamson, above, para
51). As Davies observed in his article cited above, “The retreat to procedure is of course
a way of avoiding difficult questions”. But it is in my view clear that the court must
confront these questions, however difficult. The school's action cannot properly be
condemned as disproportionate, with an acknowledgement that on reconsideration the
same action could very well be maintained and properly so.

“31. … what matters in any case is the practical outcome, not the quality of the decision-
making process that led to it.”
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Process/Substance

R (SB) v. Governors of Denbigh High School [2007] 1 AC 100:

Lord Hoffmann

“68. … In domestic judicial review, the court is usually concerned with whether
the decision-maker reached his decision in the right way rather than whether he
got what the court might think to be the right answer. But article 9 is concerned
with substance, not procedure. It confers no right to have a decision made in any
particular way. What matters is the result: was the right to manifest a religious
belief restricted in a way which is not justified under article 9.2? …”
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Process/Substance

“76. It is apparent that [the] approach [of the majority] shares a number of features with the test
which McKechnie J. would apply … I would expect that the adoption of either approach would
reach the same result in most cases, and a decision must be scrutinised by reference to the
considerations addressed rather than the use of any particular form of language.”

See, also, paras. 11 and 26.

Para. 10 summaries McKechnie J’s reasoning, including that the:

• the rights in Article 41.1.1 should enjoy the highest possible legal protection which might
realistically be afforded in a modern society

• they include the right of a married couple to cohabit and to decide to cohabit in Ireland

• they are not absolute, and can be subject to restriction if there is “compelling justification”,
which might include considerations such as the need to uphold the integrity of the asylum
system, the interest in controlling entry to the State, maintaining an orderly immigration system,
preventing disorder or crime, and ensuring the integrity of the social security and health system.
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Constitution/ECHR

In appearing to also treat the analysis by reference to the constitutional
rights as if it was identical to, and perhaps derivative of, the E.C.H.R.
analysis, the Minister addressed himself incorrectly to the constitutional
rights and values involved, such that the decision must be quashed: the
majority judgment, para. 27.

“77. … the test under the E.C.H.R. should not be applied in the
consideration of issues arising under the Constitution. While the
Constitution and the E.C.H.R. together provide extensive overlapping
protection for families and marriage, it is necessary to recognise the
different contexts.”
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Constitution/ECHR

YY v. Minister for Justice and Equality [2018] 1 ILRM 109; [2017] IESC 61.

31. The argument in this case is focused almost entirely on Article 3 of the European
Convention on Human Rights. At the outset it is necessary to observe that the approach to
litigation in this jurisdiction, particularly in this field is clearly influenced by the jurisprudence
of the ECtHR and also the experience of the UK jurisdictions which have considerable
experience of dealing with contentious immigration asylum and deportation cases, in the
context of a common law jurisdiction with a sub constitutional incorporation in domestic law
of the ECHR. This is natural and for the most part helpful. But it is necessary to recall that
there are differences in the manner in which the Convention is incorporated here, most
notably in that the Courts are not public bodies for the purpose of the Act, and in any event
there are significant limitations on the remedies available. In principle therefore it is always
advisable, and indeed necessary, to address the question as to the impact of the
Constitution, which in most cases has an equal if not greater reach than the Convention and
more powerful remedies. Here however the Minister is undoubtedly a public authority
bound to act in accordance with the Convention and it has not been suggested that the
standard required by the Constitution is higher than that required by Article 3 of the
Convention which has been much litigated, and was the centrepiece of the argument in the
High Court and this Court. Accordingly the Court will adopt this analysis for the purposes of
the present case…
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Constitution/ECHR

A further example of the secondary, and limited, role of the ECHR in our
domestic law.

See, in the context of a claim for damages in tort, Simpson v. Governor of
Mountjoy Prison, Supreme Court, 14th November 2019.

“74. The appellant’s case ultimately rests on this “overlap” or mingling of
constitutional and ECtHR jurisprudence. It derives from what can only be
described as a “category error”, and is contra-textual. It effectively seeks to give
direct application of Article 3 of the ECHR in Irish law as constituting elements of
a tort claim sounding in damages. This is constitutionally impermissible.

75. Indeed, it is not simply that the words, or even the principles enunciated in
the Article 3 deliberations, are different from those to be found in the
Constitution; the very purpose of those principles differs. It is the Constitution
which identifies the fundamental rights which are justiciable in Irish courts and
which may, where appropriate, give rise to an action sounding in damages.”
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Cohabitation – a right?

The majority judgment disagreed with McKechnie J.’s view that there is a
right to co-habitation protected by Article 41, or at all by the Constitution.
O’Donnell J. stated:

“62. I do not consider, therefore, that I am required to approach this case
through the prism of a constitutionally protected right to cohabit, still less
one said to be protected by Article 41.1. The judgment of McKechnie J.
would appear to be the first time this court would hold that there is a
general right to cohabitation protected by Article 41 with all that such
entails. For the reasons set out above, I do not agree. Cohabitation by a
married couple, and indeed by any couple in a committed and enduring
relationship is, however, something the State is required to have regard to
in its decision making and to respect.”
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Cohabitation – a right?

Article 23 of the ICCPR
1. The family is the natural and fundamental group unit of society
and is entitled to protection by society and the State.
2. The right of men and women of marriageable age to marry and
to found a family shall be recognized.
3. No marriage shall be entered into without the free and full
consent of the intending spouses.
4. States Parties to the present Covenant shall take appropriate
steps to ensure equality of rights and responsibilities of spouses as
to marriage, during marriage and at its dissolution. In the case of
dissolution, provision shall be made for the necessary protection of
any children.
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Cohabitation – a right?

The Human Rights Committee’s General Comment No. 19 on Article 23 (Family), adopted 
on 27th July 1990 states, inter alia (underlining added):

5. The right to found a family implies, in principle, the possibility to procreate and live 
together. When States parties adopt family planning policies, they should be compatible 
with the provisions of the Covenant and should, in particular, not be discriminatory or 
compulsory. Similarly, the possibility to live together implies the adoption of appropriate 
measures, both at the internal level and as the case may be, in cooperation with other 
States, to ensure the unity or reunification of families, particularly when their members 
are separated for political, economic or similar reasons. 

Re the ECHR - in Tanda-Muzinga v. France, App. No. 2260/10, 10th July 2014, the ECtHR 
held that France violated its positive obligations under Article 8 in its delay in processing 
a refugee’s application for family reunification with his wife and children.
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The approach

At para. 75 of the majority judgment.

The Minister is required to have regard to:

(a) The right of an Irish citizen to reside in Ireland;

(b) The right of an Irish citizen to marry and found a family;

(c) The obligation on the State to guard with special care the institution
of Marriage;

(d) The fact that cohabitation – the capacity to live together – is a natural
incident of marriage and the Family and that deportation will prevent
cohabitation in Ireland and may make it difficult, burdensome, or
even impossible anywhere else for so long as the deportation order
remains in place.
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“length and duration” 

The majority judgment refers to the potential relevance of the
“length and duration” of the marriage, or relationship.

66. This is not to say that the length and duration of a
relationship is irrelevant. It is, however, weighed under that
heading: that is, an enduring relationship of considerable
duration rather than that of marriage.

See, also paras. 71, 72 and 74.
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“length and duration” 

What exactly is the relevance?

The marriage confers a status.

If it is suspected to be a marriage of convenience, then say that
and examine it in a fair procedure.

Risk of imposing a cultural presumption of the propriety of
courtship, or requiring a period of residence abroad
unjustifiably.
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EU contrast

Majority judgment:

28. While the outcome in many cases would be the same whatever
approach is taken, there is a risk of creating a default position
where certain family rights are held to exist which must be
overcome in any given case. The correct starting point, in my view,
is the opposite. It is that a non-citizen does not have a right to
reside in Ireland and does not acquire such a right by marriage to an
Irish citizen.

Metock, Case C-127/08, no difference whether the couple married
before or after entering the State, para. 92.
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EU contrast

Lounes, Case C-165/16

Article 21(1) TFEU:

Every citizen of the Union shall have the right to move and reside
freely within the territory of the Member States, subject to the
limitations and conditions laid down in the Treaties and by the
measures adopted to give them effect.

“52. The rights which nationals of Member States enjoy under that
provision include the right to lead a normal family life, together
with their family members, in the host Member State …”
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EU contrast

“60. …if the rights conferred on Union citizens by Article 21(1) TFEU are to
be effective, citizens in a situation such as Ms Ormazabal’s must be able
to continue to enjoy, in the host Member State, the rights arising under
that provision, after they have acquired the nationality of that Member
State in addition to their nationality of origin and, in particular, must be
able to build a family life with their third-country-national spouse, by
means of the grant of a derived right of residence to that spouse.”

Right under Art 21(1) only arose because she had exercised her right to
free movement, para.51.

Only a derived right for the 3CN, no autonomous right, para. 47. NB –
Singh, Case C-218/14, and NA, C-115/15

For application of Article 45 TFEU (right to move freely within the EU for
the purpose of work), see S. and G., C-457/12
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Final thought

“One of the many discussions between Kant and Hegel regarded the
constitution of marriage and the place of the family in society. Kant,
who reportedly died as a virgin, described marriage in rather graphic
terms as a purely contractual relationship between two individuals
granting them the mutual right to use each other’s genitalia. Hegel,
who is known to have been a family man, criticised Kant and defined
marriage as an ethical unity between husband and wife, and saw the
family as the basis of and a model for the ideal society”: ‘Between Fact
and Fiction: an Analysis of the Case Law on Article 12 ECHR’, B. van der
Sloot, Child and Family Law, 2014-4.

Art. 41.1: the family is “the natural primary and fundamental unit
group of Society” and the “necessary basis of social order and …
indispensable to the welfare of the Nation and the State”.
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